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§ 1002.38 Can a hiring hall be an em-
ployer? 

Yes. In certain occupations (for ex-
ample, longshoreman, stagehand, con-
struction worker), the employee may 
frequently work for many different em-
ployers. A hiring hall operated by a 
union or an employer association typi-
cally assigns the employee to the jobs. 
In these industries, it may not be un-
usual for the employee to work his or 
her entire career in a series of short- 
term job assignments. The definition of 
‘‘employer’’ includes a person, institu-
tion, organization, or other entity to 
which the employer has delegated the 
performance of employment-related re-
sponsibilities. A hiring hall therefore is 
considered the employee’s employer if 
the hiring and job assignment func-
tions have been delegated by an em-
ployer to the hiring hall. As the em-
ployer, a hiring hall has reemployment 
responsibilities to its employees. 
USERRA’s anti-discrimination and 
anti-retaliation provisions also apply 
to the hiring hall. 

§ 1002.39 Are States (and their political 
subdivisions), the District of Colum-
bia, the Commonwealth of Puerto 
Rico, and United States territories, 
considered employers? 

Yes. States and their political sub-
divisions, such as counties, parishes, 
cities, towns, villages, and school dis-
tricts, are considered employers under 
USERRA. The District of Columbia, 
the Commonwealth of Puerto Rico, 
Guam, the Virgin Islands, and terri-
tories of the United States, are also 
considered employers under the Act. 

§ 1002.40 Does USERRA protect 
against discrimination in initial hir-
ing decisions? 

Yes. The Act’s definition of employer 
includes a person, institution, organi-
zation, or other entity that has denied 
initial employment to an individual in 
violation of USERRA’s anti-discrimi-
nation provisions. An employer need 
not actually employ an individual to be 
his or her ‘‘employer’’ under the Act, if 
it has denied initial employment on 
the basis of the individual’s member-
ship, application for membership, per-
formance of service, application for 
service, or obligation for service in the 

uniformed services. Similarly, the em-
ployer would be liable if it denied ini-
tial employment on the basis of the in-
dividual’s action taken to enforce a 
protection afforded to any person 
under USERRA, his or her testimony 
or statement in connection with any 
USERRA proceeding, assistance or 
other participation in a USERRA in-
vestigation, or the exercise of any 
other right provided by the Act. For 
example, if the individual has been de-
nied initial employment because of his 
or her obligations as a member of the 
National Guard or Reserves, the com-
pany or entity denying employment is 
an employer for purposes of USERRA. 
Similarly, if an entity withdraws an 
offer of employment because the indi-
vidual is called upon to fulfill an obli-
gation in the uniformed services, the 
entity withdrawing the employment 
offer is an employer for purposes of 
USERRA. 

§ 1002.41 Does an employee have 
rights under USERRA even though 
he or she holds a temporary, part- 
time, probationary, or seasonal em-
ployment position? 

USERRA rights are not diminished 
because an employee holds a tem-
porary, part-time, probationary, or 
seasonal employment position. How-
ever, an employer is not required to re-
employ an employee if the employment 
he or she left to serve in the uniformed 
services was for a brief, nonrecurrent 
period and there is no reasonable ex-
pectation that the employment would 
have continued indefinitely or for a 
significant period. The employer bears 
the burden of proving this affirmative 
defense. 

§ 1002.42 What rights does an em-
ployee have under USERRA if he or 
she is on layoff, on strike, or on a 
leave of absence? 

(a) If an employee is laid off with re-
call rights, on strike, or on a leave of 
absence, he or she is an employee for 
purposes of USERRA. If the employee 
is on layoff and begins service in the 
uniformed services, or is laid off while 
performing service, he or she may be 
entitled to reemployment on return if 
the employer would have recalled the 
employee to employment during the 
period of service. Similar principles 
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apply if the employee is on strike or on 
a leave of absence from work when he 
or she begins a period of service in the 
uniformed services. 

(b) If the employee is sent a recall 
notice during a period of service in the 
uniformed services and cannot resume 
the position of employment because of 
the service, he or she still remains an 
employee for purposes of the Act. 
Therefore, if the employee is otherwise 
eligible, he or she is entitled to reem-
ployment following the conclusion of 
the period of service even if he or she 
did not respond to the recall notice. 

(c) If the employee is laid off before 
or during service in the uniformed 
services, and the employer would not 
have recalled him or her during that 
period of service, the employee is not 
entitled to reemployment following the 
period of service simply because he or 
she is a covered employee. Reemploy-
ment rights under USERRA cannot put 
the employee in a better position than 
if he or she had remained in the civil-
ian employment position. 

§ 1002.43 Does an individual have 
rights under USERRA even if he or 
she is an executive, managerial, or 
professional employee? 

Yes. USERRA applies to all employ-
ees. There is no exclusion for execu-
tive, managerial, or professional em-
ployees. 

§ 1002.44 Does USERRA cover an inde-
pendent contractor? 

(a) No. USERRA does not provide 
protections for an independent con-
tractor. 

(b) In deciding whether an individual 
is an independent contractor, the fol-
lowing factors need to be considered: 

(1) The extent of the employer’s right 
to control the manner in which the in-
dividual’s work is to be performed; 

(2) The opportunity for profit or loss 
that depends upon the individual’s 
managerial skill; 

(3) Any investment in equipment or 
materials required for the individual’s 
tasks, or his or her employment of 
helpers; 

(4) Whether the service the individual 
performs requires a special skill; 

(5) The degree of permanence of the 
individual’s working relationship; and, 

(6) Whether the service the individual 
performs is an integral part of the em-
ployer’s business. 

(c) No single one of these factors is 
controlling, but all are relevant to de-
termining whether an individual is an 
employee or an independent con-
tractor. 

COVERAGE OF SERVICE IN THE 
UNIFORMED SERVICES 

§ 1002.54 Are all military fitness exami-
nations considered ‘‘service in the 
uniformed services?’’ 

Yes. USERRA’s definition of ‘‘service 
in the uniformed services’’ includes a 
period for which an employee is absent 
from a position of employment for the 
purpose of an examination to deter-
mine his or her fitness to perform duty 
in the uniformed services. Military fit-
ness examinations can address more 
than physical or medical fitness, and 
include evaluations for mental, edu-
cational, and other types of fitness. 
Any examination to determine an em-
ployee’s fitness for service is covered, 
whether it is an initial or recurring ex-
amination. For example, a periodic 
medical examination required of a Re-
serve component member to determine 
fitness for continued service is covered. 

§ 1002.55 Is all funeral honors duty 
considered ‘‘service in the uni-
formed services?’’ 

(a) USERRA’s definition of ‘‘service 
in the uniformed services’’ includes a 
period for which an employee is absent 
from employment for the purpose of 
performing authorized funeral honors 
duty under 10 U.S.C. 12503 (members of 
Reserve ordered to perform funeral 
honors duty) or 32 U.S.C. 115 (Member 
of Air or Army National Guard ordered 
to perform funeral honors duty). 

(b) Funeral honors duty performed by 
persons who are not members of the 
uniformed services, such as members of 
veterans’ service organizations, is not 
‘‘service in the uniformed services.’’ 

§ 1002.56 What types of service in the 
National Disaster Medical System 
are considered ‘‘service in the uni-
formed services?’’ 

Under a provision of the Public 
Health Security and Bioterrorism Pre-
paredness and Response Act of 2002, 42 
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